NAVAJO REFHI N NG QQ

| BLA 99-177 Deci ded My 20, 1999

Appeal froma decision of the Assistant H el d Manager, D vision of
Lands and Mnerals, A buquerque FHeld dfice, Bureau of Land Managenent,
denyi ng right-of-way application NVNV 100227.

Afirned.

1.

R ghts-of -Wy: Act of February 25, 1920--R ght s- of - Vay:
Applications--R ghts-of-VWy: Q| and Gas PR pel i nes

A BLMdeci sion rejecting an application for a right-

of -way under 30 US C ' 185 (1994), is an exercise

of discretionthat wll be affirned on appeal when the
record shows the decision to be a reasoned anal ysi s of

the factors invol ved, nmade in due regard for the public
interest, and where no sufficient reason to disturb the
deci sion is shown.

John LaBry, Tijeras, New Mexico, for Intervenor BEVRAP.

(PN ON BY ADM N STRATI VE JUDEE THRRY

2. Mneral Leasing Act--R ghts-of -\y: General | y--Rul es of
Practice: Appeal s: Burden of Proof
The burden is on a right-of-way applicant, who
chal | enges a BLM deci sion denying its application, to
denonstrate by a preponderance of the evidence that
BLMerred in the eval uation of data fromagency heads
that control Federal |ands supporting rejection, and
inits concl usions.
APPEARANCES.  Joel M Carson, Esg., Artesia, New Mexico, for Appel | ant;

Navaj o Refining Gonpany (Navaj o or Appel | ant) has appeal ed froma
Decenber 16, 1998, decision of the Assistant Held Manager, O vision of
Lands and Mnerals, A buquerque FHeld dfice, Bureau of Land Managenent
(BLN), denying right-of-way (RO application NVNM 100227 to Navajo to
construct a steel pipeline, approxinmately 32 mles in length, to transport
petrol eumproducts fromMriarty, New Mexi co, to A buqueque, New Mexi co.
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The principal reason for denial was the opposition of both the US Forest
Service (USFS) and the US Ar Force (Ar Force), across whose | ands the
proposed RONwoul d traver se.

The proposed route of the pipeline would cross private lands (1/3 of
length) inthe Bast Muntain area, and 2/3 of the proposed | ength woul d
cross public |ands nanaged by the 0 bola National Forest, Kirtland Ar
Force Base, and the Departnent of Energy. BLMinvol venent, although
mninal, is required because 43 CF.R ' 2882 2-2(b) directs that RON
applications be filed wth BLMwhere nore than one Federal agency is
invol ved. The Board denied Appel lant's Request for Say of the BLM
deci sion on March 5, 1999.

The USFS objections to the proposed RONare set forthin a
Novenber 24, 1998, letter fromLiz Agpaoa, Forest Supervisor, to the
New Mexico State Drector, BM(USFS | etter). That letter states, in
pertinent part:

The d bola National Forest A an, as anended, established
Forestw de Standards and Gui delines that provided direction to
designate existing oil and gas transmssion rights-of -way as
corridors. V& note the proposed route is not wthin an existing
corridor and as such woul d require an anendnent to the Forest
Pan. Furthernore, we do not believe the proposed route i s an
appropriate use for the area wthin our present nanagenent
activities and decline to entertain an option outside an
est abl i shed corridor.

(USFS letter at 1.)

Ar Force objections were |lodged in a Novenber 24, 1998, letter
(Ar Force letter) fromQlonel Gry Dlls, US Ar Force, Gommander,
377th A'r Base Wng, Kirtland Air Force Base, to the New Mexico Sate
Drector, BBM lonel Dlls' letter stated, in pertinent part:

1. This letter is to notify the Bureau of Land Managenent
(BLNM to deny the right-of-way for the proposed project through
Kirtland Alr Force Base (AFB). The proposed pi pel i ne by Navaj o
Pipeline Inc., is inconpatible wth our mlitary mssion.

2. Ater reviewand consideration of the proposed pipeline
project, ny staff has concl uded that the proposal woul d create
unnecessary risks to the operational mssions currently ongoi ng
at Kirtland, AFB. To approve the right-of-way for this pipeline
woul d reduce the mlitary value of the installation, and in the
interest of national defense, we cannot allowthis to happen.
Therefore, | woul d recommend that BLMnotify Navaj o A pel i ne
Inc., that this project is disapproved for right-of-way through
Kirtland AFB

(Ar Force letter at 1.)
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In the Assistant Held Manager's Decision (Decision) of Decenber 16,
1998, BLMstated, in pertinent part:

The regul ations at 43 (FR 2882.3(€e), indicate that an
application for a RONgrant which neets the requirenents of the
Mneral Leasing Act of 1920 (30 US C 185) entitles the
applicant only to a full reviewof the application. However, the
application nay be denied if the authorized officer (in
consultation wth the other appropriate agenci es) deternmnes that
the RONapplied for woul d be i nconsi stent wth the purpose to
whi ch the federal |ands invol ved have been coomtted, or woul d
otherw se not be in the public interest.

The BLMhas received |l etters fromthe Forest Service and
fromKrtland AFB, both dated Novenber 24, 1998. The d bol a
National Forest indicated the Row application is not an
appropriate use for the area wthin their present nanagenent
pl anning, and refuses to entertain a proposal outside established
utility corridors, as this proposal would be. K rtland AFB
indicated that the proposal is inconpatible wth their mssion
and woul d create unnecessary risks to their operations, and
requested BLMto deny the ROV (onsequently, there is no need to
conduct an environnental anal ysis, since this proposal is
i nconsi stent with the mssions of these two agenci es.

S nce appl i cati on NNV 100227 for the proposed RONi s
i nconsi stent with the purpose for which these federal |ands are
bei ng nanaged, the application is hereby rejected inits
entirety. The rejection of this application constitutes a final
decision by the BLMin this natter.

(Decision at 1-2.)

Inits Satenent of Reasons (SOR for appeal, Appell ant provides
the followng points in support of its request for reversal of the BLM
deci si on:

1. Navajo is a pipeline conpany which controls a pipeline
whi ch transports petrol eumproducts, including gasoline, diesel,
and jet fuel, fromits refinery in Artesia, New Mexi co to various
pl aces i n New Mexi co.

2. Navajointends to build a pipeline fromits
transmssion line near Mriarty, New Mexi co across private |ands,
Lhited Sates Forest Service ("USFS') lands, and Kirtland A r
Force Base ("Kirtland'), and thence to its storage tanks on South
Broadway in A buquerque, New Mexi co.

3. Navajo also intends to supply mlitary jet fuel to
Kirtland through the pipeline.
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4. In April of 1998, Navaj o applied for a RONacross
federal |ands, including | ands under the USFS the Departnent of
Defense at Kirtland, and the Departnent of Energy.

5 Inorder to conply wth federal law certain studies are
requi red under the National Environnental Policy Act ("NEPA')
bef ore the RONcan be i ssued.

6. Navajo net wth Kirtland and after this neeting was | ed
to believe that its pipeline could be built across Kirtland al ong
aroute prescribed by Kirtland wthout adversely affecting the
operation of Krtland.

7. Navajo was also led to believe that the building of a
pi pel i ne, whi ch, anong ot her things, was capabl e of providing jet
fuel to Kirtland, woul d be beneficial to Kirtland.

8. NEPArequires a |l ead agency to supervise the various
studies that nust be nade to determne the |ocation of the ROV
as well as restrictions on where the pipeline should be built and
to ensure conpliance wth other aws so that the RONwhen grant ed
wll conformto the goal s of NEPA

9. Krtland volunteered to be | ead agency, but for
reasons unknown to Navajo wthdrew and stated it woul d not be
| ead agency.

10. Both the Bureau of Land Managenent ("BLM) and USFS
al so declined to be | ead agency for reasons stated in the
Rejection for Application for ROV

11. Neither Kirtland nor the USFS has ever notified Navaj o
directly of the rejection of its request for a RONacross | ands
governed by them and Navaj o believes that the reasons for
rejection given in the Decision are arbitrary, capricious,
contrary to law and al so are based upon their unw I |ingness to
fulfill duties placed upon themby law which is al so contrary to
law and deny Navaj o due process of law contrary to the Uhited
Sates Gonstitution.

12. MNavajo has offered to pay for the cost of contractors
answerabl e to the | ead agency to conduct the studies required by
NEPA so that out-of - pocket expenses to Kirtland, USFS or the BLM
w Il be reduced.

13. The decisions of both Kirtland and USFS are not
based upon a substantial and serious investigation of the facts,

and Navaj o believes that they are not supported by the evidence
requi red for such deci sions.
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14. The effects on the environnent as well as the effects
on the federal parties and the | ocation of the pipeline will be
determned in large part by the NEPA process which will take a
substantial anount of tine.

15. Inreliance on neetings wth the BLM K rtland, and
the USFS, Navaj o has al ready spent al nost a year and $300, 000. 00
inpursuing this pipeline project. |f the studies required by
| aw preparatory to obtai ning an RONare not begun, then the
proj ect coul d be del ayed even further, resulting in irreparabl e
harmto Nava o.

16. There are two pipelines furnishing fuel to the
A bugquergue and Santa Fe netropolitan areas (the "Mtropl ex").
Both of these pipelines are currently operating at capacity.
If no additional pipelines are built to the Metroplex, it will
suffer a fuel shortage which wll have to be satisfied by truck.

17. The greater public interest and the wel fare of the
Sate and Kirtland favor putting a pipeline fromNava o' s
pipeline at Mriarty, New Mexi co across federal lands to Kirtland
and to the Navaj 0 South Broadway termnal .

18. MNavajo believes that in |arge neasure the
determnation to deny Navaj o a RONacross K rtland and across
USFS | ands was dictated by the unw | Iingness of agencies of the
federal governnent to fulfill federally nandated duties contrary
tolaw and that the denial of the RONbased upon admni strative
determnation wthout proper studies denies Navaj o due process of
| aw

19. The granting of a stay wll only cause the gover nnent
to have to conply wth its nandated duties. The failure to grant
astay wll result inimediate and irreparabl e harmto Nava o.
[Say denied on March 5, 1999. ]

20. The actions of the BLM Krtland, and the USFS are
arbitrary, capricious, and contrary to | aw and deny Navaj o due
process of law contrary to the Gonstitution of the Lhited Sates.

21. Neither the USFS or Kirtland has responded to Navaj 0' s
request for infornation under the Freedomof I|nfornation Act,
and there nay be other reasons not yet known to Navaj o why the
request for RONwas deni ed. [BLMprovi ded Appel lant its 111-page
casefile on the RONrequest on Decenber 29, 1998.]

(SR at 1-4.)

BEMRAP, a Tijeras, New Mexico citizens action group to which the Board
granted Intervenor status in this case on March 18, 1999, filed a brief in
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opposition (EMRAP Brief) to Appellant's request. BEMRAP offers the
followng points in opposition to the anard of an RONto Navaj o:

1. BMRAP represents the private | andowners whose properties
wll be inpacted by the passage of Navaj o Refining Conpany' s
gasoline, jet fuel and diesel pipeline.

2. The National Transportation Safety Board, (NISB),
cites petroleumpipelines onits "10 Mbst Vdnted" list for safety
i npr ovenent s.

3. Navajo Refining Gonpany intends to run the proposed
pi pel i ne "the shortest distance between two points,” as stated
intheir application for BLMright-of-way. The application al so
states that there wll be no inpact to the environnent--this
bei ng determned by Navaj o wthout the execution of any studies.

4. In New Mexi co, pipeline conpanies are allowed to use
| and condemmation to acquire a right-of -way.

5. Navajo Refining G. has naintai ned that the passage of
this pipeline is for the good of the coomunity yet public
information indicates there is a race between refini ng conpani es
to bring increased fuel capacity into A buquerque.

6. Navajo Refining G. naintains that existing pipelines
into Al buguerque are at capacity, inplying that new pipelines are
needed. Yet, the addition of punping stations on existing
pi pel i nes woul d i ncrease capacity.

7. Navajo Refining . has been naned in a $1 B llion Anti -
Trust suit filed by the Longhorn Partners Pipeline for conspiring
tointerfere wth Longhorn's planned effort to pipe refined fuel s
into Vst Texas, New Mexi co and Ari zona.

8. MNavaj o Refining Gonpany' s sel ected route crosses a naj or
watershed in an area wth a fragile, fracture fl owwater system
Navaj o representatives publicly refuse to wait for the
conpl etion of a watershed anal ysis of the area before proceedi ng
wth their project.

9. The route selected by Navajo Refining Go. is an area
of significant seismc activity nostly occurring in snal l
trenors but wth occasional quakes in the range of Rchter 3 to
5.5, increasing the danger of pipeline rupture.

10. Vdter resources are at a premumin the area of
Navaj 0's sel ected route, and the aquifer is fragile. Asingl e
| arge gasoline spill could contaminate the area’ s water supply
w t h carci nogeni ¢ benzines, rendering it unusabl e for years.
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11. Navajo Refining G. has been misl eadi ng the public
and has attenpted to circunvent the exercise of responsible
action wth respect to the environnent and the parties that
w il be affected.

(EMRP Brief at 1-2.)

n appeal , Appel lant questions whether the Assistant Held Manager's
Decision is based on significant public interest considerations. |t
disputes the nerits of the Assistant Held Manager's recitation of USFS
concerns that the proposed route is not an appropriate use for the area,
that the proposed route constitutes a violation of established Forestw de
S andards and Quidelines that provide direction to designate existing oil
and gas transmssion RONs as corridors, and that the proposed RONis not
wthin an existing corridor and as such woul d requi re an anendnent to the
Forest Pan. Appellant al so disputes the Air Force clains that the
proposal is inconpatible wth their mssion and woul d create unnecessary
risks to their operations. The question is whether BLM properly denied
that application. Ve conclude that it did.

[1] As the authorized representative of the Secretary of the
Interior, BLMhas the discretion to accept or reject an RONapplication for
an oil and gas pipeline under section 28(c)(2) of the Mneral Leasing Act
of 1920 (MA), as anended, 30 US C ' 185(c)(2) (1994). The MAclearly
provi des that, where the surface of Federal |ands crossed by a proposed
pipeline is under the jurisdiction of two or nore Federal agencies, the
Secretary of the Interior is authorized to grant or deny the ROV Id.
This is true even where none of the land invol ved is under the jurisdiction
of the Departnent of the Interior, as in the present case. |n such cases,
however, an RONthrough a Federal reservation shall not be granted if the
head of any Federal departnent or independent Federal office or agency,
other than the Secretary of the Interior, which has jurisdiction over the
Federal lands, "determines that it woul d be inconsistent wth the purposes
of the reservation.” 30 US C ' 185(b)(1), (3) (1994).

[2] The burden is on Appellant, as the party chal l enging BLMs
decision, to support its allegations wth evidence show ng error.
oncl usory al l egations of error or differences of opinion, standing al one,
do not suffice. Southern Wah WIderness Alliance, 128 |BLA 382, 390
(1994). The Departnent is entitled to rely on the reasoned anal ysis of its
experts in matters wthin their realmof expertise. Kng s Madows
Ranches, 126 |BLA 339, 342 (1993), and cases there cited. Thus, where BLM
has eval uated the feasibility of the pipeline project proposed by
Appel | ant, and has consi dered the objections of the Federal property
nanager s responsi bl e for the use and protection of the Federal |ands
i nvol ved, based upon the purposes for which that land is designated, it is
not enough that Appellant offers a contrary opinion. In order to prevail,
Appel | ant nust denonstrate by a preponderance of the evidence that BLM
erred in evaluating the data provided in reaching its concl usi ons.
King s Meadows Ranches, supra at 342.
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To determne whet her a BLMdeci sion rej ecting an RONVappl i cati on was
based on a reasoned anal ysis of the facts and was nade wth due regard for
the public interest, the Board | ooks to the agencies that are inpacted from
the proposal and their reviewof the proposal in |light of the purposes for
which the land they admnister is dedicated. In this case, BLMdetern ned
that the project was not supported by those agencies wth responsibility
for the I ands invol ved because it was not consistent wth those purposes.

As set forth above, the controlling agencies' evidence of violation of
purpose, and not the unsubstantiated requirenent for an additional pipeline
clai ned by Appellant, nust control the decision whether to accept or reject
an application for an RONacross Federal |ands. That authority is
exerci sed where, as here, a BLMofficer issues a decision wth right of
appeal to this Board. Appellant's reliance on unsupported clains of |ocal
need for the pipeline does not establish that the Assistant H el d Manager
erred inrejecting the application, where the Assistant Held Manager's
determnati on was based on the consideration of input fromall sources,
including contrary infornati on fromone of the very constituencies (e.qg.,
the Air Force) which Appel l ant contends the pipeline would serve. In fact,
Appel ant can show no support fromSate or Federal authorities, or fromthe
| ocal popul ati on.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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